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IN THE UTAH COURT OF APPEALS 
MARIE S. FACER, the surviving : 
spouse of William Henry Facer, 
Plaintiff/Appellant, Court Of Appeals No. 
: 900488-CA 
vs. 
REED H. FACER and MARTHA F. 
PROCTOR, individually and as : 
executors of the Estate of 
William Henry Facer, : Argument Priority 
Classification No. 
Defendants/Respondents. : 
BRIEF OF DEFENDANTS/RESPONDENT 
Appeal from the Fourth Judicial District Court 
in and for Utah County, State of Utah 
(District Court No. CV-88-416) 
The Honorable George E. Ballif, Judge 
Thomas S. Taylor 
TAYLOR, MOODY & THORNE 
2525 North Canyon Road 
Provo, Utah 84604 
Attorneys for Defendant/Respondent 
Marie S. Facer, Pro Se 
733 North 800 West 
Provo, Utah 84601 
Plaintiff/Appellant 
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IN THE UTAH COURT OF APPEALS 
MARIE S. FACER, the surviving : 
spouse of William Henry Facer, 
Plaintiff/Appellant, Court of Appeals No. 
900488-CA 
vs. 
REED H. FACER and MARTHA F. 
PROCTOR, individually and as : 
executors of the Estate of 
William Henry Facer, : Argument Priority 
Classification No. 
Defendants/Respondents. : 
BRIEF OF DEFENDANTS/RESPONDENT 
Jurisdiction in this matter is founded upon 78-2a-3(2)(h), 
UCA, 1953. 
STATEMENT OF ISSUES 
1. Was the trial judge justified in dismissing Plaintiff's 
Complaint with prejudice and granting sanctions after 
Plaintiff/Appellant was in contempt of four (4) Court Orders to 
appear and have her oral deposition taken? 
2. Does Rule 30(b)(2) URCP justify Plaintiff's refusal to 
appear for the taking of her deposition? 
3. Did the trial court violate any statutory or 
constitutional rights of Plaintiff by the imposition of Rule 37(b)? 
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4* Were the Orders of the trial court in proper form and 
properly served? 
DETERMINATIVE RULE OF CIVIL PROCEDURE 
Rule 37(b)(2)(C & D) URCP. 
STATEMENT OF NATURE OF CASE 
Trial court dismissed Plaintiff/Appellant's Complaint after 
her failure to comply with four (4) Court Orders to appear and have 
her duly noticed depositions on five (5) separate occasions and 
granted sanctions to Defendants/Respondents. 
PROCEEDING AND DISPOSITION IN TRIAL COURT 
During the discovery phase, Defendants duly noticed up the 
deposition of the Plaintiff on five (5) different occasions, the 
Plaintiff sought Protective Orders to the taking of her deposition 
on each occasion. The trial court denied them and ordered 
Plaintiff four (4) times to appear for her deposition. 
When Plaintiff refused to appear and violated court Orders to 
appear, the trial court granted Defendants' Motion to Strike the 
Complaint, dismissed the action, found Plaintiff in contempt of 
four (4) court Orders to appear for her deposition and granted 
Defendants' Judgment of ONE HUNDRED FIFTY DOLLARS ($150.00) in 
costs. Plaintiff appeals from said Order. 
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STATEMENT OF FACTS 
1. Plaintiff signed a Complaint/ Pro Se and filed the same 
in the District Court of Utah County, State of Utah, Civil No. CV-
89-467. The Complaint was served on March 9, 1989. 
2. The Complaint seeks to have the Court set aside an Inter 
Vivos Trust created by William H. Facer, Plaintiff's deceased 
husband, and seeks a widows allowance. 
3. There is no estate opened for William H. Facer, 
Plaintiff's deceased husband. Plaintiff sues Defendants in their 
individual capacity and as executors of the William H. Facer 
estate; though they have never been appointed as executors. 
4. Both the Plaintiff and her deceased husband, William H. 
Facer, have children of previous marriages and have their own 
separate property and estate. 
5. The Inter Vivos Trust of William H. Facer provides for the 
Plaintiff. 
6. Plaintiff signed pro se Interrogatories, Motion For 
Production of Documents and Demands For Admissions and had the same 
served. Defendants timely and appropriately responded to said 
discovery. 
7. No attorney has ever made an appearance for the Plaintiff, 
nor has she ever requested an attorney. 
8. Defendants noticed up the taking of Plaintiff's oral 
deposition five (5) times and were to a have been taken on the 
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following dates: May 1, 1989; May 18
 f 1989; June 5, 1989; 
September 19, 1989; and January 3, 1990. 
9. After each Notice of Deposition, Plaintiff served Motions 
For Protective Orders. Judge George E. Ballif denied each Motion 
and ordered Plaintiff to appear for her deposition. 
10. Plaintiff failed and refused to appear for her deposition. 
On at least two (2) occasions Plaintiff affirmatively refused to 
appear for her deposition in pleadings as follows: 
a) Plaintiff's Reply Motion For Reconsideration and 
Protective Order, dated May 17, 1989; Paragraph 8: 
"The Plaintiff will not submit to a deposition 
on May 18, 1989 as amended and requested by 
Defendants." 
b) Plaintiff's Motion to Quash Subpoena Duces Tecum, 
dated May 23, 1989; Paragraph 1: 
"...the Plaintiff has refused, and will 
continue to refuse to submit to a retaliatory 
"Kangaroo Court" in the closets and back rooms 
of an attorney's office, whereby the 
articulate master's tongue will slice, probe 
and dissect the Plaintiff's life with the 
deceased,..." 
11. After each Notice of Deposition, Plaintiff filed a Motion 
For Protective Order and For Reconsideration of Denial of 
Protective Order on each deposition notice. 
12. In his Ruling and Order dated December 11, 1989, Judge 
Ballif expressly ordered Plaintiff to appear for her duly noticed 
deposition; that if she failed to appear she would be subject to 
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sanctions under Rule 37 of the Utah Rules of Civil Procedure 
including dismissal of the action. (See Exhibit "A") 
13. Plaintiff failed to appear for the fifth noticed 
deposition. Defendants filed a Motion to Strike the Pleadings and 
Sanctions. The court granted Defendants' Motion; struck the 
pleadings, dismissed the action with prejudice and awarded 
Defendants judgment of ONE HUNDRED FIFTY DOLLARS ($150.00) for 
costs. (See Exhibit "B") 
14. Defendants counseled prepared Proposed Orders after each 
ruling of the court and mailed copies of the Proposed Orders to the 
Plaintiff prior to the submission of the same to the Judge for 
signature. The Plaintiff acknowledges receipt of said Proposed 
Orders. 
15. In Plaintiff's Memorandum of Law in support of Appellant's 
Motion For Summary Disposition filed in the Utah Supreme Court, on 
Page 4 there appears to be the alleged justification for Plaintiff 
not appearing for her deposition and it states in part as follows: 
"... however, Appellant has refused to submit 
to retaliatory "kangaroo court" in the closets 
and back rooms of an attorney's office, 
whereby the articulate master's tongue will 
slice, probe and dissect the Appellant's life 
with the deceased under the court-ordered 
guise of a deposition — away from public eyes 
and ears that will be present in open court." 
No valid reasons are asserted to justify not appearing for 
the depositions. 
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SUMMARY OF ARGUMENT 
Judge George E. Ballif justifiably granted Defendants1 Motion 
For Order to Strike Pleadings and For Sanctions pursuant to Rule 
37(b) Utah Rules of Civil Procedure. Plaintiff consistently 
refused to appear for her deposition on five (5) different 
occasions and after four (4) Court Orders to do so. No valid or 
legal justification or reason has been given by Plaintiff for her 
non-appearance. Plaintiff was in contempt of court in her failures 
to appear for her deposition. 
The trial court gave Plaintiff every opportunity to comply 
with the Court Orders to appear for her deposition and advised her 
that sanctions might be imposed, including the dismissal of her 
Complaint, if she failed to appear for her deposition. Plaintiff 
ignored said warnings and Orders and intentionally refused to 
appear for her deposition; all without legal justification. 
Rule 30(b)(2) URCP does not apply to facts before the Court. 
Trial court did not ignore this Rule; it simply denied Plaintiff's 
Motions. The trial court Orders were proper in form and properly 
served. The trial court's Ruling did not violate any of the 
constitutional or statutory rights of the Plaintiff. 
ARGUMENT 
POINT I 
TRIAL JUDGE WAS JUSTIFIED IN DISMISSING PLAINTIFF'S COMPLAINT WITH 
PREJUDICE, FINDING PLAINTIFF IN CONTEMPT, GRANTING JUDGMENT 
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FOR COSTS AFTER FOUR (4) COURT ORDERS FOR HER TO APPEAR FOR HER 
ORAL DEPOSITION. 
Defendants properly noticed up the taking of Plaintiff's oral 
deposition on five (5) separate occasions. Plaintiff filed Motions 
For Protective Orders after each notice of deposition. The trial 
court denied all of the Motions For Protective Orders and for all 
Motions opposing the oral deposition. The trial court ordered 
Plaintiff to appear for the taking of her deposition in four (4) 
separate Orders. In many of Plaintiff's pleadings/ there are 
express remarks refusing to have her oral deposition taken. No 
valid of lawful reasons are given to justify her refusal to appear. 
The trial court, in its court Orders specifically warned 
Plaintiff that if she did not appear for her oral deposition that 
she would be subject to sanctions and subject to having her 
Complaint dismissed as requested in Defendants' Motion For 
Sanctions and Dismissal. Rule 37(b) URCP provides as follows: 
"(b) FAILURE TO COMPLY WITH ORDER. 
(1) Sanctions by court in district where 
deposition is taken. If a deponent fails to 
be sworn or to answer question after being 
directed to do so by the court in the district 
in which the deposition is being taken, the 
failure may be considered a contempt of that 
court. 
(2) Sanctions by court in which action is 
pending. If a party or an officer, director 
or managing agent of a party or a person 
designated under Rule 30(b)(6) or 31(a) to 
testify on behalf of a party fails to obey an 
Order to provide or permit discovery, 
including an Order made under Subdivision (a) 
of this Rule or Rule 35, the court in which 
the action in pending may make such Orders in 
regards to the failure as are just, and among 
others the following: ... 
(c) An Order striking out pleadings or parts 
thereof, or staying further proceedings until 
the Order is obeyed or dismissing the action 
or proceedings or any part thereof, or 
rendering a judgment by default against the 
disobedient party." 
Rule 37(b) expressly provides for the Order made by the trial 
court; particularly when the trial court found Plaintiff to be in 
contempt of court. 
In W W & W B Gardner, Inc., v. Parkwest Village, Inc. (Utah, 
1977) 568 P2d 734 the court ruled in part as follows: 
"Sanction of default judgment was justified, 
and, hence did not constitute an abuse of 
discretion in view of defendant's persistent 
dilatory tactics frustrating judicial process 
as represented by his failure to answer or 
object to plaintiff's request for admissions 
within 30 days of service." 
The Utah Supreme Court affirmed the lower court's default 
judgment when defendant responded to Interrogatories ten (10) 
months late and failed to respond to other written discovery one 
and a half (1 1/2) months late. The Utah Supreme Court goes on and 
states that dismissal should be tempered with careful exercise of 
judicial discretion to assure that its imposition is merited; and 
further states that the defendant may not ignore with impunity the 
requirements of Rules 33 and 34. Plaintiff intentionally ignored, 
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with impunity, the proper taking of her deposition without a 
justifiable reason not to do so. 
In First Federal Savings & Loan Association v. Schamanek 
(Utah, 1984) 684 P2d 1257 the court held in part as follows: 
"Sanctions for refusing to respond to an Order 
compelling discovery are intended to deter 
misconduct in connection with discovery, and 
requiring a showing of willfulness, bad faith, 
or fault on the part of the non-complying 
party." 
"Choice of an appropriate discovery sanction 
is primarily the responsibility of the trial 
judge and will not be reversed absent and 
abuse of discretion." 
"Striking pleadings is permissible where there 
is an invalid refusal to obey a discovery 
order." 
In this case the Plaintiff refused to respond to Defendants' 
Request For Admissions or Production of Documents and also refused 
to answer deposition questions on the grounds that the answers 
might tend to incriminate her. The court found that there was no 
showing that the documents would be incriminatory and had ordered 
the Plaintiff to appear and have her deposition taken. 
It is clear that under the facts of this case the trial court 
was justified in exercising Rule 37(b) and dismissing the action; 
and is in accord with the above cited cases. Plaintiff's conduct 
was willful, not justified and was clearly in contempt of court. 
The trial court advised Plaintiff as to what would happen if she 
did not appear. The trial court did not abuse its discretion. 
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POINT II 
DOES RULE 30(b)(2) URCP JUSTIFY PLAINTIFF'S REFUSAL TO APPEAR FOR 
THE TAKING OF HER DEPOSITION. 
Rule 30(b)(2) URCP provides as follows: 
"(2) Leave of court is not required for 
taking of a deposition by plaintiff if the 
notice (a) states that the person to be 
examined is about to go out of the district 
where the action is pending and more than 100 
miles from the place of trial, or is about to 
go out of the United States, or is bound on a 
voyage to sea, and will be unavailable for 
examination unless his deposition is taken 
before expiration of the 30-day period, and 
(b) sets forth facts to support the statement. 
The plaintiff's attorney shall sign the 
notice, and his signature constitutes a 
certification by him that to the best of his 
knowledge, information and belief, the 
statement and supporting facts are true. The 
sanctions provided by Rule 11 are applicable 
to the certification. 
If a party shows that when he was served with 
notice under this Subdivision (b)(2) he was 
unable through the exercise of diligence to 
obtain counsel to represent him at the taking 
of deposition, the deposition may not be used 
against him." 
There is not evidence that the deposition of the Plaintiff 
fits the factual information described above. The Plaintiff is a 
resident of Provo, Utah County, State of Utah and was not about to 
go out of the United States or was bound on a voyage to sea. There 
is no justification or application of this Rule to the facts before 
the Court. At no time did the Plaintiff assert sufficient facts 
as required in Rule 30(b)(2) to warrant the court in not making an 
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Order requiring Plaintiff to appear for her deposition. In denying 
Plaintiff's Motions in her attempts to avoid the taking of her 
deposition/ the trial court over ruled and ruled against the 
Plaintiff under Rule 30(b)(2) or any other Utah Rule of Civil 
Procedure. 
POINT III 
IMPOSITION OF RULE 37(b) BY THE TRIAL COURT DID NOT VIOLATE ANY 
STATUTORY OR CONSTITUTIONAL RIGHTS OF PLAINTIFF. 
Plaintiff commenced an action, pro se. At no time did the 
Plaintiff requests the court's assistance to obtain an attorney. 
The multitude of pleadings and motions filed by the Plaintiff 
clearly demonstrates she, or whoever wrote the pleadings, was 
knowledgeable of the Utah Rules of Civil Procedure and court 
pleadings. The Plaintiff is and was bound by the Rules and was 
bound to appear for her deposition. Due process has been followed. 
The Plaintiff has been wrongfully attempting to direct how 
discovery can be taken and as requested by Plaintiff. This is not 
the law and is obstructing the discovery procedure; all without 
legal justification. The other rules, statutes and constitutional 
provisions cited by Plaintiff do not apply to the facts of this 
case. 
POINT IV 
TRIAL COURT ORDERS WERE IN PROPER FORM AND PROPERLY SERVED. 
- 11 -
The trial court sent copies of all of its Rulings and Orders 
to the Plaintiff on a timely basis. The Orders prepared by 
Defendants1 counsel pursuant to said court Rulings were in proper 
form and were timely mailed to Plaintiff at the address she has on 
record with the court. Proposed Orders prepared by Defendants' 
counsel/ after the court had ruled, were sent pursuant to Court 
Rule 4-504(2) of the Rules of Judicial Administration which 
requires the Proposed Order be forwarded to the other party before 
it is presented to the judge for signature. The copies sent by 
Defendants1 counsel to Plaintiff did not contain the judge's 
signature for the reason just stated. 
Plaintiff's contention that the court Orders were not in 
proper form or properly served are without merit and without 
factual basis. 
CONCLUSION 
The trial court. Judge George E. Ballif, did not abuse his 
discretion by invoking Rule 37(b) URCP and in dismissing 
Plaintiff's Complaint and its cause of action, finding Plaintiff 
in contempt of court in failing to appear for her deposition as 
ordered by the court on four (4) different occasions, and in 
granting judgment of ONE HUNDRED FIFTY DOLLARS ($150.00) for costs 
as a result thereof. There are no facts to justify Plaintiff in 
refusing to appear for the taking of her deposition. The Utah 
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Authorities are clear that the Order of the trial court is 
justified. Rule 30(b)(2) URCP does not apply to the facts before 
this Court. The trial court made appropriate rulings and said 
Orders properly refused to invoke Rule 30(b)(2). The trial court 
Orders were in proper form and properly served. 
The Rulings and Orders of Judge Ballif, the trial judge, 
should be affirmed. 
RESPECTFULLY SUBMITTED this day of October, 1990. 
& 
THOMAS S. TAYLOR 
Taylor, Moody & Thorne 
Attorneys for 
Defendants/Respondents 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that I did serve four (4) true and correct 
copies of the foregoing DEFENDANTS/RESPONDENTS' BRIEF to the 
following: 
MARIE S. FACER, Pro Se 
733 North 800 West 
Provo, Utah 84601 
on this J f ^ a a y of October, 1990. 
Attorney for 
Defendants/Respondents 
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ADDENDUM 
Exhibit "A" — Ruling & Order dated December 11, 1989. 
Exhibit "B" — Order Striking Complaint and Dismissal of Action; 
Sanctions dated May 3, 1990 
plm.av 
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EXHIBIT "A" 
• " 1 
*$G9 
IN THE FOURTH JUDICIAL DISTRICT COURT 
UTAH COUNTY, STATE OF UTAH 
******* 
MARIE S. FACER, 
Plaintiff, 
vs. 
REED H. FACER, and MARTHA F. 
PROCTOR, 
Defendants. 
Case Number CV 89-467 
RULING & ORDER 
******** 
This matter came before the Court on plaintiff's 
motions for Reconsideration of Ruling relating to discovery and 
deposition of the plaintiff, plaintiff's Motion to Quash, 
plaintiff's Motion for Order Compelling Discovery, plaintiff's 
Motion for Summary Judgment, and defendant's Motion to Strike. 
The Court, having considered the various motions, accompanying 
memoranda, and affidavits, enters now its RULING: 
As noted by the Court in its August 25, 1989 RULING, 
plaintiff's Motion to Reconsider is denied. 
Plaintiff's Motion to Quash Subpoena Duces Tecum is 
hereby denied. 
As there appear to be genuine issues of material fact, 
plaintiff's Motion for Summary Judgment is denied. 
Defendant's Motion to Strike and for Order for 
Sanctions is conditionally denied pending Plaintiff's response to 
the Court's ORDER herein. 
-PlaiTTtirf^s Motion for Order Compelling Discovery is 
conditionally denied pending plaintiff's appearance for 
deposition pursuant to the Court's ORDER herein. At such time as 
plaintiff complies with said ORDER, the Court will consider said 
Motion, 
ORDER 
The Court hereby order's plaintiff, MARIE S. FACER, to 
appear for deposition of the plaintiff as shall be noticed by 
pia-tirtrrff—in the above entitled action. If plaintiff fails to 
appear, she shall be subject to Sanctions under Rule 37 of the 
Utah Rules of Civil Procedure including dismissal of the above 
entitled action. 
DATED, at Provo, this fr , day of December, 1989. 
BY THE COURT 
GEORGE E<^  BALLIF, JUDGE / 
cc: Thomas Taylor 
Marie Facer 
EXHIBIT "B" 
Thomas S. Taylor, No. 3211 
TAYLOR, MOODY & THORNE 
Attorneys for Defendants 
2525 North Canyon Road 
P. 0. Box 1466 
Provo, Utah 84603 
(801) 373-2721 
IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY 
STATE OF UTAH 
MARIE S. FACER, : ORDER STRIKING COMPLAINT 
AND DISMISSAL OF ACTION; 
P l a i n t i f f , : SANCTIONS 
v s . 
REED H. FACER and MARTHA P. 
PROCTOR, 
Civil No. CV-89-467 
Defendants. : 
Judge George E. Ballif 
Defendants having moved this Court for an Order Striking the 
Plaintiff's Complain, with prejudice and dismissing this action 
together with sanctions for costs and expenses incurred; and it 
appearing to the Court that there is just cause for the striking 
of the Complaint and the dismissing of the action with prejudice 
and the granting of sanctions due to Plaintiff's failure to comply 
with three (3) Court Orders and being in contempt thereof. 
The Court being fully informed herein and it appearing to the 
Court that the Plaintiff was duly noticed and served with all of 
the appropriate pleadings involving the taking of her deposition 
and having disobeyed three (3) Court Orders for the taking of her 
deposition. 
Since the ruling of the Court date February 21, 1990, and the 
filing of a propGsed Order consistent with said ruling, the 
Plaintiff filed objections to said proposed Order and filed a 
Motion For a New Trial; the Defendants having responded to said 
pleading and the Court being fully advised has made a Minute Entry 
denying said objections and Motion For a New Trial. 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS: 
1. Plaintiff's objections are hereby overruled and denied, 
2. Plaintiff's Motion For a New Trial is hereby denied. 
3. Plaintiff's Complaint is hereby dismissed and stricken, 
with prejudice. 
4. Defendants are awarded judgment against the Plaintiff in 
the sum of ONE HUNDRED FIFTY DOLLARS ($150.00) for their costs 
incurred in the form of reporter fees relating to the deposition 
notices and reporter appearances and stand-by fees. No attorney's 
fees are allowed. 
The Clerk of the Court is hereby ordered to enter this Order 
and Judgment against the Plaintiff as provided by law. 
DATED this day of May, 1990. 
BY THE COURT: 
GEORGE E. BALLIF, Judge 
2 
CERTIFICATE OF HAILING 
I do hereby certify that I did mail a true and correct copy 
of the foregoing ORDER STRIKING COMPLAINT AND DISMISSAL OF ACTION; 
SANCTIONS first class mail, postage prepaid to the following: 
MARIE S. FACER 
Plaintiff 
733 North 800 West 
Provo, Utah 84601 J 
on this S day of May, 1990. 
;3C// 
plm.am 
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